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the property and puts the transferee in
possession with the clear animus and on
the distinct understanding that from that
time onwards he shall have no right of title
to the property. In such a case the owner of
the property does not retain any vestige of
right in regard to the property and his
mental attitude towards the property is that
it has ceased to belong to him altogether.
The transferee after getting into possession
retains the same with the clean animus that
he has become the absolute owner of the
property and in complete negation of any
right or title of the transferor, his
enjoyment is solely as owner in his right
and not derivatively or in recognition of the
title of any person. So far as the vendor is
concerned both in mind and actual
conduct, there is a total divestiture of all
his right, title and interest in the property.
This applies only in a case where there is a
clear manifestation of the intention of the
owner to divest himself of the right over the
property. On the other hand in the case of
an executory contract the possession of the
transferee until the date of registration of
the conveyance is permissive or derivative
and in law is deemed to be on behalf of the
owner himself. The correctness of the
decision in Annamalai v. Muthiah (supra)
cannot, therefore, be doubted.”
(Emphasis supplied)

18. The above consideration is
squarely applicable in present case on facts
also that a purchaser who got into
possession under an executory contract of
sale would be on only permissive in
character, he cannot contend that his
possession was adverse and it will remain
as a permissive possession in contradiction
to a possession in the case of sale.
Judgments relied by learned Senior
Advocate for petitioner in Puttu Singh
(supra) and Bharit (supra) would,
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therefore, not be applicable in present case
since it was in regard to ‘sale’ and not in
regard to an ‘executory contract’. Present
case is squarely covered by Achal Reddy
(supra) on facts as well as on law against
the petitioner’s case.

Conclusion

19. The outcome of above discussion
is that there is no ground to interfere in
concurrent findings of three Revenue
Courts. Therefore, present writ petition is
accordingly, dismissed.
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1. In the present case, a piece of land
was being part of two resolutions for
allotment of Patta under the provisions of
U.P. Zamindari Abolition and Land
Reforms Act, 1950, which has created a

controversy and matter is reached upto this
Court.

2. First resolution was adopted on
11.09.1972 and number of beneficiaries
were 58. It was challenged before
Additional Collector, however, rejected by
order dated 10.09.1973. Surprisingly,
despite this writ petition is pending for last
more than three decades, copy of same was
not placed on record.

3. Said order was challenged before
Commissioner and a reference dated
10.06.1974 was prepared, however, copy of
same is also not on record. Said reference
was accepted by Board of Revenue vide
order dated 29.04.1977 and revision was
dismissed. Copy of order was placed on
record by way of filing a supplementary
affidavit and for reference the same is
reproduced hereinafter:

“This is a revision petition
against the order dated 10.09.1973 passed
by Additional Collector, Saharanpur, in a
case u/s 198(2) of the U.P. Z.A. & L.R. Act.

2. No objection has been filed
against the recommendation of the
Additional Commissioner. 1 have gone
through the record. Agreeing with the
recommendation  of the  Additional
Commissioner, I dismiss the revision.”

4. During pendency of above revision,
said land was again become a subject
matter of a subsequent resolution dated
28.12.1975 and number of beneficiaries
were 90. Said resolution was challenged,
however, except that some of the
beneficiaries were removed from list on the
ground that they were not qualified, rest of
resolution was upheld vide order dated
30.03.1978. Surprisingly, earlier resolution
dated 11.09.1972 as well as proceedings
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referred above which reached till Board of
Revenue, were not even referred in said
order.

5. Above referred order dated
30.03.1978 was challenged and a reference
dated 15.07.1981 was made. Relevant part
of the order dated 30.03.1978 and reference
dated 15.07.1981 is reproduced hereinafter:

Relevant part of order dated
30.03.1978:

"HAGGIT & FTTT TUT TEH T
&I & TE fager gidr & & gEara
faaia 28-12-1975 @ GHET FHIIarET
FAaHaR # aAF & S eEder @
FIET TAT e HEdl & Tg 3 fager
i & @& gecia & qHAY faarad A
areft ot 3k g TIT FFEgT o
[Sra®l 3ifdresd #¥e & QRT JHfEPRT
3o Yo Fo FI T |

aGt 9T & faqard HfAITIE
o INT €Il SA@uier & T H N
HHT fFIr Far d& Far & sq
qEdd GART Fo O0F SgfFaal @l
e fFar =T & S 97 ST
Al & IR ZTH A o GH 12
vps H T Jfgm HqfA & Hdaurer @
FIT H Te B T & o AT
TAT HARA & f[Aar & arg 12 Tz
& sifdw HiF & 3K a7 s#eS &
81 7% JIARFT ZIRIH, TGN ToUr
FHIT GAITT FRYT T HeARTH T
N & 9 3idecd H qd 55 &Er
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gEar & 3fEE qA A IR adAET
f@arfda geard qanT 3% &7 H 2-2
dEr gedr HA F Hdeed IN #W
fear r & G FRUT & 37 d§d
9T 31/8 s H HflE A & AT &
S Hleed @ eI gl & Fhell &1

gl aw Ay FfFam &
FIgecsT FT Jo7 & 1@l & 7 &
. & d y@Adla aar @ldev Fsigy
& 3N 373 grg B & grT M e
yar HfA F FFAlRIT XS g9 318
ves & HfOF gfA T8 &1 FH FRUT
oy FfFaal F wer H fFIr a=r
gedid fAIAT & IR 3aH T g
Ffec $I AT # el FHHAT §
/

AL TGN AT GT A JAITT FRIT
HANH Y7 g% JUT HEIAN UF
FARHA g7 Idd & g7 H fHar
TIT e fAREdT @FEar sar &

fRarfad A TERT 77X 344/1-4-0,
341/0-16-0, 341/2--0, 4/0-9-15, 1-0/0-9-10,
341/1-4-0, 292/0-12-0, 293/0-13-0, 294/0-
12, 290/0-2-0, 292/0-2-0, 136/2-6-7, 300/2-

0-0 AT 300/2-0-0 TH FIT H AT
S & fRAeEfaer # o gied
f@arfaa A & dg@er fFar sa aer
TTET AT FGTFAN G0 2
53| HogoHo fIafad HFH FT Feoll
faggfiaror & grea &4/
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g gid dgieiar/se
FoHo &I GewAre FAUT Ao Hdara!
8q sl Fa”

Relevant part of order dated
15.07.1981:

"HIANT TFET GRYG &
e a7l 29-4-77 &A@ & TGS
& & 3geca faadia 11-9-72 & der
HIAT AT & 3 T dF Io7Ed TRYG
FH FH @ElesaT F [fBH FTa
S H ¥qq el [FIT ST AT
J& Jg 81 FHST ST HHAT [ Fg
HTdeced HAET & 11-9-72 FT IHdeceT
Fq dF JT §F AT daF TG GH F
GIRT 39 XA & 3§ecd FNed F
FS PR 75T &

IWiFT GRFFYIG A 3o
ST T HGd el & |

AR ThFER I ST
Hegld AAANT Tored GRYG & Bl
STIAT 81 T A FIFITT FHT ST
e @ Smar & |

HHrgSC GET 3HqA HTafT afe
#ls 8 30 B & ey FEgd W
THAT & 1"

6. Thereafter, Board of Revenue
accepted the reference and revision was
allowed vide order dated 24.04.1992 and
relevant part thereof 1is mentioned
hereinafter:

“5. TGS § f@F G IeeeeT
fSer @kg @ 11-9-72 #5317217513'

HeddIear ITET GRYG GaRT 24-7-77
F S AT T ST FH Gl 7@ &
ST dFdl 3N vH IR 3Eled A
GIGRT f&HT & Fafeca T8 ST
gl [Fer & v g STedl @l ar
& @it snafeeal & wOF FA FI
& &g 75 & geag A 3k o qA7
At & ag @der 3e A & 3ideced
I goAldr & aHr AT S HI 72 F
geadrd Hoff IR 37 gfFaal #
PF FAFr TFT dle FE HEAUS
eIt g a7 & dr rerer oA d
f&dr @ dq@er Fgl [Far ST &HAT/
SIg1 T ARG GRIET et FT T
g UF X JEled HA F GIERT
oldeced FNal FT IHEGFR Td THT
&l o781 &1l 37 GRIEIfGIr # &g #r
3iTaecsT 33 &/
faarfiaror & faqar sifda@ar
F gg M g gEgd [fFEar fF

el AR ERSA & H: 305

FHeol & TN 97 &RT 122 & (4-TF)

& Hrddld  AFHING AR &

IfOFN [Baa Tiee & 35 g8 &

HJgAd el pl S HA UFH G
HElfzed & & TR & 39 W Il

& F1 FHeaar M & IR gee & AHTER

9 g5 FIfdTd & dl 3 FHexd & AHTEIR

oy f&d & fOHR T8 Aol Ghdl

N [IenfOFrr & AT & Haelided

g &gse & & 3egla 11-9-72 3 geadig
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Fl_GETId Bl A8l HAl F fF T
3D IHARTIHG [FIT T—-T 3R T
FI3_geer forgr agr  IE denmfaw
fEufa 3faa 78 81 S9 geaid @ &l
goidl & & Tt ar a9 a@ HEHGH
Jfadx &g & fFvflg 7 g geer e
FT_go7 g FABl U1/ I [fSHefdar
&I ToTEd GRYG FT 3G9 &l Sl &
gig 11-9-72 & graid A Fis st FH
[A%Iets FT_FIF PR & A7 U1/
J5_HHG T JHIdH 5l G &/ T8
J% FEdd [0 aFr [F 28-12-75 &
Hdlreed & FHI F9 TH R Gedid
gl T Gt gfe Fear a8 e arar
IN FEGHT Fefst I Gl 3HE A
@rell & I T8 3HHE P Hedd A8l
G297 |

7. 37 GRIEI[IT H 39¢
g7 F FeEGlad qUTIT FHPR #-et
T7T & AT H I8 Teg¥ THFR WD
AR EHPR R FTHTK
[FenifeeRt &1 36 59 HAT aF
AT FAT § [F 11-9-72 & g¥did
GaRT 57l 1A [l T 3= eq1FTar
# Jefred # T F 3H A B
HIdcs] GITRT X1 3 & 3k a8
e [T 391 STIar 81"

7. Aforesaid orders are challenged
before this Court at the behest of
petitioners, i.e., as many as 64 beneficiaries
of subsequent resolution.
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8. This Court vide order dated
03.02.1993 directed that writ petitioners
will not be dispossessed from land in
dispute in pursuance of impugned order.

9. Sri Ajay Kumar Sharma, learned
counsel for petitioners submitted that
earlier resolution dated 11.09.1972 was
void ab initio since it was neither approved
nor it was acted upon, whereas proceedings
arising out of subsequent resolution dated
28.12.1975 were not only with prior
approval but it was acted upon so much as
that allotted land was handed over to its
beneficiaries, i.e., atleast to the petitioners.

10. Learned counsel for petitioners
further referred few paragraphs of counter
affidavit filed by State-Respondents that it
was admitted that a meeting of Land
Management Committee of concerned
Gaon Sabha was conducted on 11.09.1972
but it was not approved. Learned counsel
also submitted that equity is in favour of
petitioners as their possession is protected
since 1975 and even by this Court for last
more than three decades.

11. Per contra, Sri Rajeev Sisodia as
well as Sri Girish Chandra Shukla,
Advocates for  contesting-respondents,
submitted that once the earlier resolution
dated 11.09.1972 was got confirmed upto
Board of Revenue, Gaon Sabha was not
empowered to put the said land for the
purpose of allotment of Patta again and he
referred relevant paragraphs of impugned
orders dated 15.07.1981 and 24.09.1992,
which were passed on same reasons. They
further submitted that question of equity
will rise only if subsequent resolution dated
28.12.1975 was legally adopted, however,
the facts as referred above and noted in
impugned orders, the said exercise of
allotment was void ab initio.
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12. Sri Abhishek Kumar Srivastava,
learned Additional Chief Standing Counsel
for State-Respondents, has not denied that
resolution dated 11.09.1972 was adopted
but it was not approved in accordance with
law, however, he also referred later part of
counter affidavit that legal position, so far
as no subsequent resolution could be
adopted of the same land when earlier
resolution was specifically stated and that it
was rightly upheld by impugned orders and
that in subsequent part of counter affidavit
the averments of writ petition were
specifically denied.

13. Heard learned counsel for parties
and perused the material available on
record.

14. The Court has heard this matter in
writ jurisdiction under Article 226 of the
Constitution which undisputedly not only a
Court of law but it is a Court having
extraordinary, equitable and discretionary
jurisdiction also.

15. As referred above, a challenged to
carlier resolution dated 11.09.1972 got
failed and it was upheld up to Board of
Revenue by order dated 29.04.1977 which
has attained finality, therefore, without
taking note of it a subsequent resolution for
allotment of land and consequent granting
possession on face of it was erroneous.

16. The question, whether earlier
resolution was ever approved, could not be
looked into without -challenge to it.
However even in such circumstances a fact
remained undisputed that subsequent
resolution was admittedly approved and
possession was handed over to its
beneficiaries atleast to the petitioners and is
being protected for last three and half
decades on basis of an interim order of this

Court, whereas admittedly no possession
was handed over to beneficiaries in
pursuance of earlier resolution.

17. In these circumstances this Court
has to balance equity between petitioners’
possession which is protected for last many
decades without any dispute as they are
eligible persons for allotment though
procedure might not be proper and the
earlier resolution which was upheld upto
the Board of Revenue but no possession
was handed over to its beneficiaries i.e.
admittedly not acted upon. Therefore, the
Court is of considered opinion that at this
stage, in case petitioners are dispossessed
they will be more prejudiced and will suffer
irreparable loss in comparison to the
beneficiaries of earlier resolution, who
were never put into possession of allotted
land.

18. At this stage, the Court refers
relevant part of a judgment passed by
Supreme Court in the case of Central
Council for Research in Ayurvedic
Sciences and another vs. Bikartan Das
and others, 2023 INSC 733 that in
extraordinary circumstances the High Court
under writ jurisdiction may exercise
equitable jurisdiction in the interest of
justice would be relevant and it’s para 51
is, therefore, reproduced hereinafter:

“51. The second  cardinal
principle of exercise of extraordinary
jurisdiction under Article 226 of the

Constitution is that in a given case, even if
some action or order challenged in the writ
petition is found to be illegal and invalid,
the High Court while exercising its
extraordinary jurisdiction _thereunder can
refuse to upset it with a view to doing
substantial justice between the parties.
Article 226 of the Constitution grants an
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extraordinary remedy, which is THE HON’BLE CHANDRA KUMAR RAI, J.
essentially discretionary, although

founded on legal injury. It is perfectly

open_for the writ court, exercising this
flexible power to pass such orders as

public interest dictates & equity projects.
The legal formulations cannot be
enforced divorced from the realities of
the fact situation of the case. While
administering law, it is to be tempered
with equity and if the equitable situation
demands after setting right the legal
formulations, not to take it to the logical

end, the High Court would be failing in
its duty if it does not notice equitable
consideration and mould the final order
in___exercise of its  extraordinary
jurisdiction. Any other approach would

render the High Court a normal court of
appeal which it is not.”
(Emphasis supplied)

19. In aforesaid circumstances,
equitable jurisdiction of this Court is being
exercised and possession of petitioners only
is protected. Impugned judgment and
orders dated 24.09.1992 and 15.07.1981 are
interfered and accordingly set aside.
However, it is directed that State will
conduct a fresh allotment proceedings and
will include contesting-respondents, if still
they are eligible for allotment under
relevant provisions, including others also.
Said exercise will be concluded within a
period of six months from today, if there is
no legal impediment.

20. With aforesaid observations/
directions, this writ petition is disposed of.
(2024) 11 ILRA 211
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(A) Land Law - Consolidation of Holdings
- Orders regarding Chak allotment under
U.P.C.H. Act under challenge - Uttar
Pradesh Consolidation of Holdings Act,
1953 - Section 19 - Conditions for
Consolidation Scheme, Section 21(2) -
Appeals , Section 48 - Revisional Powers
of Deputy Director - Compact area -
Source of irrigation — Rectangulation -
Chak Objection - Chak Appeal - Chak
revision - Tenure holder be allotted Chak
as far as possible on his original largest
holding considering the source of
irrigation of tenure holder copuled with
the process of rectangulation of Chak of
tenure holder.(Para -11)

Petitioner, holder of Chak Nos. 799 and 800 -
challenged allocation of chaks made under
consolidation proceedings - objection was
partially allowed by Consolidation Officer -
subsequent appeal and revision were dismissed
- sought allotment on his original holdings (536
and 539) - claiming that current allocation (496
and others) was unfit for cultivation due to its L-
shape - which was denied by authorities. (Para
2, 4)

HELD: - Petitioner's allotment of Chak to his
source of irrigation was adjusted on plot no.
496. No illegality in allotment of the Chak to the
petitioner by Consolidation Officer. Consolidation
Officer dismissed an appeal to allocate the Chak
to other holdings. Deputy Director of
Consolidation also dismissed a revision under



